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This Agreement is entered into between the United States of America (hereinafter called the Government), represented by the U.S. Army Aviation and Missile Command, Aviation Applied Technology Directorate and TBD. (hereinafter called TBD) pursuant to and under U.S. Federal law.
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ARTICLE I: SCOPE OF THE AGREEMENT

A. Background

1. This document is to establish an Agreement between TBD and the United States Government, represented by the Aviation Applied Technology Directorate (AATD). This collaborative project is undertaken pursuant to the Commercial Operations and Support (O&S) Savings Initiative (COSSI) of the Dual Use Applications Program (DUAP) and the COSSI FY00 Announcement No. 99-92036 dated 1 June 1999. (Note references to COSSI are for explanatory benefit only)

2. Under this Agreement, which constitutes Stage I of the COSSI, TBD and the U.S. Army will introduce an upgrade/replacement kit for the (description of the commercial technology insertion)

3. Support for a military application of this COSSI comes from the (PM who is endorsing the technology insertion) The PM’s objective is to have integrated and demonstrated the COSSI kit for military purchase for the U.S. Army (platform designation) helicopters. The COSSI is expected to enable commercial/developed technologies to be fully integrated on a (platform designation) to capture the earliest O&S savings possible.

4. COSSI’s mission is to develop and test a method for reducing DOD’s O&S costs by inserting commercial products and processes into fielded military systems. This COSSI will reduce operating and support (O&S) costs and will provide equivalent functionality without the cost of a development program. COSSI offers proven means to lower O&S, which historically account for 70 percent of all resources applied to the weapon system. The COSSI will enhance mission effectiveness by reducing maintenance down time, increasing system performance, etc.

5. The COSSI upgrade is a high priority project. Army aviation mission requirements have increased dramatically since the initial deployment of the (PLATFORM DESIGNATION). These increases have resulted in high O&S costs and reduced mission performance and fleet readiness levels normally associated with dated technology. The COSSI is expected to reverse this trend of high O&S costs and mission limiting constraints on the (PLATFORM DESIGNATION). TBD will share XX% of the costs of Stage I exclusive of funding directly transferred to Government activities that will perform portions of the COSSI effort.

6. This Agreement sets forth the obligations of the Government and TBD (hereinafter referred to as "the parties") regarding Stage I of the program. 

B. Scope

1. TBD shall perform a program to adapt commercial/developed products and processes to satisfy Army aviation needs to reduce O&S cost, enhance mission effectiveness by reducing maintenance down time, increasing system performance, etc. The program shall be carried out in accordance with the Statement of Work incorporated in this Agreement as Attachment 1. TBD shall submit or otherwise provide all documentation required by Attachment 2, Report Requirements.

2. TBD shall be paid for each payable milestone accomplished in accordance with the Schedule of Payments and Payable Milestones set forth in Attachment 3 and the procedures of Article V. Both the Schedule of Payments and the Funding Schedule set forth in Attachment 3 may be revised or updated in accordance with Article III.

3. The parties estimate that the tasks described in the Schedule of Payments and Payable Milestones can be accomplished with an TBD aggregate resource contribution of $XXXXXX. TBD intends, and by entering into this Agreement, undertakes, to cause these funds to be provided as needed to support the program schedule. The TBD contribution is reserved for this Agreement upon execution of the Agreement. The Government will obligate funds to this Agreement incrementally.

4. If either the Government or TBD is unable to provide its respective total contribution, the other Party may reduce its project funding by a proportional amount.

C. Goals/Objectives

1. The overarching objective of Stage I is to determine the potential cost benefits of applying the COSSI kit to the (PLATFORM DESIGNATION). This COSSI project affords an outstanding opportunity to provide the Army a significant O&S cost reduction while significantly improving the (PLATFORM DESIGNATION)s war fighting capability that will provide the Army with a very capable force multiplier well into the 21st century. The COSSI Stage I program is crucial to the long-term success of the US Army because it will enhance maintenance efforts by reducing Partial Mission Capable (PMC) time. Additionally the COSSI will increase system performance and reduce aircraft operating weight. The COSSI Agreement affords a new vehicle for industry and military services to work together in achieving the exit criteria in Attachment 4.

2. The Government will have continuous involvement with TBD. The Government may also obtain access to non-recurring engineering results and certain rights in data and patents pursuant to Articles VII and VIII. The Government and TBD are bound to each other by a duty of good faith and best efforts in achieving the goals of the Program.

3. This Agreement is an "other transaction" pursuant to 10 U.S.C. 2371 and section 845 of the 1994 National Defense Authorization Act (P.L. 103-160), as amended by section 804 of the 1997 National Defense Authorization Act (P.L. 1104-201). The parties agree that the principal purpose of this Agreement is for the government to support and stimulate TBD and its team members to provide best efforts to adapt commercial products/developed components for insertion into fielded Department of Defense military systems. The Federal Acquisition Regulation (FAR) and Department of Defense FAR Supplement (DFARS) apply only as specifically referenced herein. This Agreement is not a procurement contract or grant agreement for purposes of FAR Subpart 31.205-18.

ARTICLE II: TERM

A. Term of this Agreement

The Program commences upon the date of the last signature thereon and continues for twenty-four (24) months, subject to Paragraph C below. If all available funds are expended prior to completion of all milestones as set forth in Attachment 3, the Parties have no obligation to continue performance. Provisions of this Agreement which, by their express terms or by necessary implication, apply for periods of time other than specified herein, shall be given effect, notwithstanding this Article.

B. Termination Provisions

Subject to a reasonable determination that the Program will not produce beneficial results commensurate with the expenditure of resources, either Party may terminate this Agreement by written notice to the other party, provided that such written notice is preceded by consultation between the Parties. In the event of a termination of the Agreement, it is agreed that disposition of Data developed under this Agreement shall be in accordance with the provisions set forth in Article VIII, Data Rights. The Government and TBD will negotiate in good faith a reasonable and timely adjustment of all outstanding issues between the Parties as a result of termination. Failure of the parties to agree to a reasonable adjustment will be resolved pursuant to Article VI, Disputes. The Government has no obligation to reimburse TBD beyond the last milestone that was completed and paid if TBD decides to terminate the Agreement.

C. Extending the Term

The Parties may, by mutual written agreement, extend the term of this Agreement if funding availability and performance reasonably warrant. Any extension shall be formalized through modification of the Agreement by the Agreements Officer and the TBD Contract Manager.

D. Stage II

1. The Government may elect to proceed to Stage II. If the Government decides to proceed, its goal will be to purchase a reasonable production quantity estimated to be XX kits and, if applicable, optional maintenance service agreements. Upon successful completion of Stage 1, the PM’s goal is to purchase production kits without recompetition or detailed cost or pricing data, at fair and reasonable prices based upon an analysis of the value of the kits to reduce Government operations and support costs. Fulfillment of this goal shall be subject to applicable statutory and regulatory requirements.

2. The Government reserves the right, however, to purchase no COSSI kits in Stage II for reasons that may include, but are not limited to the following: unacceptable system-level performance; a price for the kits that exceeds the proposed target price set forth in the exit criteria; O&S savings expected to stem from use of the kits that are inadequate or significantly less than anticipated; and unavailability of funds to purchase the kits. 

3. Provided that the evaluation is satisfactory, and subject to the other conditions identified in this Article, Stage II is defined as the purchase of COSSI kits by the Government. This action has an anticipated starting date of TBD. The parties anticipate that the terms and conditions for Stage II will be those applicable under FAR Part 12, Acquisition of Commercial Items, at the time that the Stage II contract is signed. The Stage II procurement will be carried out by the Government under separate business arrangements. Payment for Stage II will be the responsibility of the Government. 

4. The Government has no obligation to fund the Stage II proposal and TBD is not authorized to incur any costs on Stage II and the Government will not be liable for any costs incurred by TBD on a Stage II effort. The parties agree that nothing contained in this article shall be construed otherwise.

ARTICLE III: MANAGEMENT OF THE PROJECT

A. Management and Program Structure

TBD and the Government shall manage the program using an Integrated Product Team (IPT) approach. The IPT structure is depicted in Attachment 6. Technical planning and execution will be accomplished in a highly collaborative manner with COSSI team members having lead responsibilities for certain effort as determined through the IPT interaction. Responsibility for technical planning and execution of the non-Government activities remain with TBD notwithstanding the IPT structure. The Government shall be responsible for the review and verification of the Payable Milestones.

B. Program Management Planning Process

Program planning will consist of an Annual Program Plan with inputs and review from TBD and the Government. The Annual Program Plan will contain the detailed schedule of program activities and payable milestones.

1. Initial Program Plan: TBD will follow the initial program plan that is contained in the Statement of Work (Attachment 1), the Schedule of Payments and Payable Milestones (Attachment 3), and the Program Schedule (Attachment 5).

2. Overall program Plan Annual Review

(a) TBD, with the Government review and approval, will prepare an overall Annual Program Plan (See Attachment 2, Report Requirements) in the first quarter of each Agreement year. For this purpose, each consecutive twelve (12) month period from (and including) the month of execution of this Agreement during which this Agreement shall remain in effect shall be considered an Agreement Year. The Annual Program Plan will be presented and reviewed at an annual program review that will be attended by TBD Management, the Military Service Customer, senior service management as appropriate, and other personnel as appropriate. TBD, with the Government review and approval, will prepare a final Annual Program Plan.

(b) The Annual Program Plan will provide a detailed schedule of activities, commit TBD to use its best efforts to meet specific performance objectives, include forecasted expenditures, and describe the Payable Milestones. The Annual Program Plan will consolidate all prior adjustments in the program schedule, including revisions/modifications to Payable Milestones. Recommendations for changes, revisions or modifications to the Agreement which result from the Annual Review shall be made in accordance with the provisions of Article III, Section C.

 

C. Modifications

1. As a result of meetings, reviews, or at any time during the term of the Agreement, performance progress or results may indicate that a change in the Statement of Work and/or Payable Milestones would be beneficial to program objectives. Recommendations for modifications, including justifications to support any changes to the Statement of Work and/or Payable Milestones, will be documented in a letter and submitted by the requesting party to the other party with a copy, in either case, to the Government Agreements Officer. This documentation letter will detail the technical, chronological, and financial impact of the proposed modification to the Program. The Government is not obligated to pay for additional or revised Payable Milestones until the Payable Milestones Schedule (Attachment 3) is formally revised and made part of this Agreement.

2. The Government shall be responsible for the review and verification of any recommendations to revise or otherwise modify the Agreement Statement of Work, Schedule of Payments and Payable Milestones, or other proposed changes to the terms and conditions of this Agreement.

3. Except for minor or administrative Agreement modifications (e.g., changes in paying office, appropriation data, etc.) which may be effected without TBD signature, modifications will be effected bilaterally to evidence mutual agreement of the parties.

ARTICLE IV. AGREEMENT ADMINISTRATION

Except as provided in this Article or otherwise provided in this Agreement, approvals permitted or required to be made by the Government under this Agreement may be made only by the warranted Government Agreements Officer. Administrative and contractual matters under this Agreement shall be referred to the following representatives of the parties: 


AATD 


NAME


E-mail: 


Lauren Sebring, Agreement Officer, (757) 878-4828


E-mail: lsebring@aatd.eustis.army.mil

TBD

The Defense Contract Management Command Administration Office is DCMA TBD


DCMA


TBD, Agreement Administration Officer, 


E-mail: 

Matters delegated to the Agreement Administration Officer are as follows: (a) milestone payment approvals; (b) tracking of total expenditures under the Agreement; (c) participation in program reviews and/or other equivalent meetings and monitoring of cost shares; (d) administrative modifications which do not include funding or schedule; (e) patent reporting; (f) property administration; and (g) Agreement close-out. Other tasks may be assigned during the course of this Agreement as may be required.

The DCMA Agreement Administration Office shall be notified in a timely manner of all scheduled reviews or equivalent meetings.

 

Technical matters under this Agreement shall be referred to the following representatives:


AATD


IPT Leader, 


E-mail: 


Deputy IPT Leader, 


E-mail: 


TBD


IPT Leader, 


E-mail: 

Additionally, IPT members are identified in Attachment 6 along with contact information to facilitate communication and program execution. 

Each party may change its representatives named in this Article by written notification to the other party.

ARTICLE V: OBLIGATION AND PAYMENT

A. Obligation

1. The Government’s liability to make payments to TBD is limited to only those funds obligated under the Agreement or by modification to the Agreement. The Government will obligate funds incrementally.

2. If modification becomes necessary in performance of this Agreement, pursuant to Article III, paragraph B, the Government Agreements Officer and TBD Contract Manager shall execute a revised Schedule of Payable Milestones consistent with the then-current Program Plan.

B. Payments

1. TBD has and agrees to maintain an established accounting system which complies with Generally Accepted Accounting Principles and the requirements of this Agreement, and shall ensure that appropriate arrangements have been made for receiving, distributing and accounting for Federal funds. An acceptable accounting system is one in which all cash receipts and disbursements are controlled and documented properly.

2. The Government shall be obligated to pay TBD upon the completion of each payable milestone set forth in the Schedule of Payments and Payable Milestones (Attachment 3). The dates for payment listed in Attachment 3 are only advisory. TBD shall document the accomplishment of each Payable Milestone by submitting or otherwise providing the payable Milestones Report required by Attachment 2, Part D. TBD shall submit an original and one (1) copy of all invoices to the Agreement Administration Officer for payment approval. Within fifteen (15) calendar days after written verification of the accomplishment of the Payable Milestone by the Government IPT Leader or Deputy and approval by the Agreement Administration Officer, the invoices will be forwarded for payment to the DFAS payment office identified below. Payment approval for the final payable milestone will be made only after reconciliation by the Government. Subject to change only through written Agreement modification, payment shall be made by electronic funds transfer (EFT) to the EFT address provided below or, in any circumstance where the Government is unable to make payment by EFT, to the address of TBD as set forth below. Notwithstanding the above, payment shall be received by TBD no later than thirty (30) days from the date of receipt of an acceptable invoice.

 

 

 

EFT Wire Transfer Address:

Account No. 

ABA Routing 

When the Government is unable to make payment by EFT:

Address of Payee:
TBD 

DFAS Payment Office:

DFAS Columbus Center

Columbus, OH 43218-2381

3. Limitation of Funds: The parties agree that the performance of this Agreement will not cost the Government more than its share of the cost as specified herein. The amount presently available for payment by the Government and allotted to the Agreement is $XXXXXX which is estimated to fund TBD’s performance of this Agreement through XXXXXXX. The Government is not obligated to reimburse TBD for costs incurred in excess of the total amount allotted by the Government to this Agreement.

4. At any time that estimated total program costs are projected to exceed the total amount of this Agreement, TBD shall notify the Government Agreement Officer. TBD agrees to perform, or have performed, work on the Agreement up to the point at which the total amount of costs incurred under the Agreement approximates but does not exceed the total amount actually allotted by the Government to the Agreement plus the agreed TBD contribution. TBD is not obligated to continue performance under this Agreement or otherwise incur costs in excess of the amount then allotted by the Government plus the associated TBD contribution unless and until the Government notifies TBD in writing that the amount allotted by the Government has been increased and specifies an increased amount, which shall then constitute the total amount allotted by the Government to this Agreement.

5. In the event that TBD’s allowable incurred cost at the completion of this Agreement is less than the estimated amount of the Agreement set forth in the Schedule of Payments and Payable Milestones (Attachment 3), then the Government shall only be responsible to pay an amount which equates to its original cost share percentage (XX%) of the total program. Under such a circumstance, a downward adjustment to Government estimated cost shall be made and, if excess Government payments have been made, TBD shall return any difference between the adjusted amount and the amount previously paid by the Government.

6. Financial Records and Reports: TBD shall maintain adequate records to account for all funding received under this Agreement and shall maintain adequate records to account for TBD funding provided for under this Agreement. Upon completion or termination of this Agreement, whichever occurs earlier, the TBD Contract Manager shall furnish to the Agreements Officer a copy of the Final Report required by Attachment 2, Part E. TBD’s relevant financial records are subject to examination or audit by the Government for a period not to exceed three (3) years after expiration or termination of this Agreement, the Government shall have direct access to records and information of TBD that are sufficient to ensure full accountability for all funding under this Agreement. Such audit, examination, or access shall be performed during business hours on business days upon prior written notice and shall be subject to the security requirements of the audited party.

ARTICLE VI: DISPUTES

A. General

The Parties shall communicate with one another in good faith and in a timely and cooperative manner when raising issues under this Article.

B. Dispute Resolution Procedures

1. Any disagreement, claim or dispute between the Government and TBD concerning questions of fact or law arising from or in connection with this Agreement, whether or not involving an alleged breach of this Agreement, may be raised only under this Article.

2. Whenever disputes, disagreements, or misunderstanding arise, the parties shall attempt to resolve the issue(s) involved by discussion and mutual agreement as soon as practicable. In no event shall a dispute, disagreement or misunderstanding which arose more than three (3) months prior to the notification made under subparagraph B.3 of this article constitute the basis for relief under this article unless the official designated in paragraph 4, in the interests of justice, waives this requirement.

3. Failing resolution by mutual agreement, the aggrieved Party shall document the dispute, disagreement, or misunderstanding by notifying the other Party (through the Government Agreements Officer or TBD Contract Manager, as the case may be) in writing of the relevant facts, unresolved issues, and the clarification or remedy sought. Within five (5) working days after providing notice to the other party, the aggrieved party may, in writing, request a joint decision by the Commander Aviation Applied Technology Directorate (AATD) and TBD senior executive. The other party shall submit a written position on the matter(s) in dispute within thirty (30) calendar days after being notified that a decision has been requested. The AATD Commander and senior executive appointed by TBD shall conduct a review of the matter(s) in dispute and render a decision in writing within thirty (30) calendar days of receipt of such written position. Any such decision shall be final and binding unless a Party shall within thirty (30) calendar days request further review under the provisions of this Article.

4. In the absence of a timely joint decision, upon written request to the Government made within thirty (30) calendar days of the expiration of the time for a decision under subparagraph B.3 above, the dispute shall be further reviewed at the Aviation and Missile Command (AMCOM) Executive Director level jointly with a senior executive appointed by TBD. The AMCOM Executive Director may elect to conduct this review personally or through a designee. Following the joint review, the AMCOM Executive Director or designee and appointed TBD senior executive will resolve the issue(s) and notify the Parties in writing. Such resolution is not subject to further administrative review and to the extent permitted by law, shall be final and binding. 

5. If TBD elects not to participate in the dispute resolution procedure or if TBD disagrees with the results of the dispute resolution procedure, TBD may bring a claim in a court of competent jurisdiction as authorized by 28 U.S.C. 1491.

 

C. Limitation of Damages

Claims for damages of any nature whatsoever pursued under this Agreement shall be limited to direct damages only up to the aggregate amount of the Government funding disbursed as of the time the dispute arises. In no event shall either party be liable for claims for consequential, punitive, special and incidental damages, claims for lost profits, or other indirect damages.

ARTICLE VII: PATENT RIGHTS

A. Definitions

1. "Invention" means any invention or discovery which is or may be patentable or otherwise protectable under Title 35 of the United States Code.

2. "Made", when used in relation to any invention, means the conception or first actual reduction to practice of such invention.

3. "Practical application" means to manufacture, in the case of a composition of product; to practice, in the case of a process or method; or to operate, in the case of a machine or system; and, in each case, under such conditions as to establish that the invention is capable of being utilized and that its benefits are, to the extent permitted by law or Government regulation, available to the public on reasonable terms.

4. "Subject invention" means any invention conceived or first actually reduced to practice in the performance of work under this Agreement.

B. Allocation of Principal Rights 

Unless and until TBD shall have notified the Government (in accordance with subparagraph C.2 below) that it does not intend to retain title, TBD shall retain the entire right, title, and interest throughout the world to each subject invention consistent with the provisions of this Article and 35 U.S.C. 202. With respect to any subject invention in which TBD retains title, the Government shall have a nonexclusive, nontransferable, irrevocable, paid-up license to practice or have practiced on behalf of the United States the subject invention throughout the world.

C. Invention Disclosure, Election of Title, and Filing of Patent Application 

1. TBD shall disclose each subject invention to the Government within four (4) months after the inventor discloses it in writing to his company personnel responsible for patent matters. The disclosure to the Government shall be in the form of a written report and shall identify the Agreement under which the invention was made and the identity of the inventor(s). It shall be sufficiently complete in technical detail to convey a clear understanding to the extent known at the time of the disclosure, of the nature, purpose, operation, and the physical, chemical, biological, or electrical characteristics of the invention. The disclosure shall also identify any publication, sale, or public use of the invention and whether a manuscript describing the invention has been submitted for publication and, if so, whether it has been accepted for publication at the time of disclosure. TBD shall also submit to the Government an annual listing of subject inventions.

2. If TBD determines that it does not intend to retain title to any such invention, it shall notify the Government, in writing, within eight (8) months of disclosure to the Government. However, in any case where publication, sale, or public use has initiated the one (1)-year statutory period wherein valid patent protection can still be obtained in the United States, the period for such notice may be shortened by the Government to a date that is no more than sixty (60) calendar days prior to the end of the statutory period. 

3. TBD shall file its initial patent application on a subject invention to which it elects to retain title within one (1) year after election of title or, if earlier, prior to the end of the statutory period wherein valid patent protection can be obtained in the United States after a publication, or sale, or public use. TBD may elect to file patent applications in additional countries (including the European Patent Office and the Patent Cooperation Treaty) within either ten (10) months of the corresponding initial patent application or six (6) months from the date permission is granted by the Commissioner of Patents and Trademarks to file foreign patent applications, where such filing has been prohibited by a Secrecy Order. 

4. Requests for extension of the time for disclosure election, and filing under Article VII, paragraph C, may, at the discretion of the Government, and after considering the position of TBD, be granted 

D. Conditions When the Government May Obtain Title 

Upon the Government written request, TBD shall convey title to any subject invention to the Government under any of the following conditions: 

1. If TBD fails to disclose or elects not to retain title to the subject invention within the times specified in paragraph C of this Article; provided, that the Government may only request title within sixty (60) calendar days after learning of the failure of TBD to disclose or elect within the specified times. 

2. In those countries in which TBD fails to file patent applications within the times specified in paragraph C of this Article; provided, that if TBD has filed a patent application in a country after the times specified in paragraph C of this Article, but prior to its receipt of the written request by the Government, TBD shall continue to retain title in that country; or 

3. In any country in which TBD decides not to continue the prosecution of any application for, to pay the maintenance fees on, or defend in reexamination or opposition proceedings on, a patent on a subject invention.

E. Minimum Rights to TBD and Protection of TBD’s Right to File 

1. TBD shall retain a nonexclusive, royalty-free license throughout the world in each subject invention to which the Government obtains title, except if TBD fails to disclose the invention within the times specified in paragraph C of this Article. TBD license extends to the domestic (including Canada) subsidiaries and affiliates, if any, within the corporate structure of which TBD is a party and includes the right to grant licenses of the same scope to the extent that TBD was legally obligated to do so at the time the Agreement was awarded. The license is transferable only with the approval of the Government, except when transferred to the successor of that part of the business to which the invention pertains. The Government approval for license transfer shall not be unreasonably withheld. 

2. TBD domestic license may be revoked or modified by the Government to the extent necessary to achieve expeditious practical application of the subject invention pursuant to an application for an exclusive license submitted consistent with appropriate provisions at 37 CFR Part 404. This license shall not be revoked in that field of use or the geographical areas in which TBD has achieved practical application and continues to make the benefits of the invention reasonably accessible to the public. The license in any foreign country may be revoked or modified at the discretion of the Government to the extent TBD, its licensees, or the subsidiaries or affiliates have failed to achieve practical application in that foreign country. 

3. Before revocation or modification of the license, the Government shall furnish TBD a written notice of its intention to revoke or modify the license, and TBD shall be allowed thirty (30) calendar days (or such other time as may be authorized for good cause shown) after the notice to show cause why the license should not be revoked or modified.

F. Action to Protect the Governments Interest 

1.TBD agrees to execute or to have executed and promptly deliver to the Government all instruments necessary to (i) establish or confirm the rights the Government has throughout the world in those subject inventions to which TBD elects to retain title, and (ii) convey title to the Government when requested under paragraph D of this Article and to enable the Government to obtain patent protection throughout the world in that subject invention. 

2. TBD agrees to require, by written agreement, its employees, other than clerical and non-technical employees, to disclose promptly in writing to personnel identified as responsible for the administration of patent matters and in a format suggested by TBD, each subject invention made under this Agreement in order that TBD can comply with the disclosure provisions of paragraph C of this Article. TBD shall instruct employees, through employee agreements or other suitable educational programs, on the importance of reporting inventions in sufficient time to permit the filing of patent applications prior to U. S. or foreign statutory bars. 

3. TBD shall notify the Government of any decisions not to continue the prosecution of a patent application, pay maintenance fees, or defend in a reexamination or opposition proceedings on a patent, in any country, not less than thirty (30) calendar days before the expiration of the response period required by the relevant patent office. 

4. TBD shall include, within the specification of any United States patent application and any patent issuing thereon covering a subject invention, the following statement: "This invention was made with Government support under Agreement No. DAAH10-XX-9-000X awarded by the Government. The Government has certain rights in the invention."

G. Lower Tier Agreements 

TBD shall include this Article, suitably modified, identity of the Parties, in all subcontracts or lower tier agreements, regardless of tier, for experimental, developmental, or research work.

H. Reporting on Utilization of Subject Inventions 

TBD agrees to submit, during the term of the Agreement, an annual report on the utilization of a subject invention or on efforts at obtaining such utilization that are being made by TBD or licensees or assignees of the inventor. Such reports shall include information regarding the status of development, date of first commercial sale or use, gross royalties received by TBD, and such other data and information as the agency may reasonably specify. TBD also agrees to provide additional reports as may be requested by the Government in connection with any march-in proceedings undertaken by the Government in accordance with paragraph J of this Article. Consistent with 35 U.S.C. 202(c)(5), the Government agrees it shall not disclose such information to persons outside the Government without permission of TBD.

I. Preference for American Industry 

Notwithstanding any other provision of this clause, TBD agrees that it shall not grant to any person the exclusive right to use or sell any subject invention in the United States or Canada unless such person agrees that any product embodying the subject invention or produced through the use of the subject invention shall be manufactured substantially in the United States or Canada. However, in individual cases, the requirements for such an agreement may be waived by the Government upon a showing by TBD that reasonable but unsuccessful efforts have been made to grant licenses on similar terms to potential licensees that would be likely to manufacture substantially in the United States or that, under the circumstances, domestic manufacture is not commercially feasible.

J. March-in Rights 

TBD agrees that, with respect to any subject invention in which it has retained title, the Government has the right to require TBD, an assignee, or exclusive licensee of a subject invention to grant a non-exclusive license to a responsible applicant or applicants, upon terms that are reasonable under the circumstances, and if TBD, assignee, or exclusive licensee refuses such a request, the Government has the right to grant such a license itself if the Government determines that: 

1.Such action is necessary because TBD or assignee has not taken effective steps, consistent with the intent of this Agreement, to achieve practical application of the subject invention; 

2. Such action is necessary to alleviate health or safety needs which are not reasonably satisfied by TBD, assignee, or their licensees; 

3. Such action is necessary to meet requirements for public use and such requirements are not reasonably satisfied by TBD, assignee, or licensees; or 

4. Such action is necessary because the agreement required by paragraph (I) of this Article has not been obtained or waived or because a licensee of the exclusive right to use or sell any subject invention in the United States is in breach of such Agreement.

ARTICLE VIII: DATA RIGHTS

A. Definitions

1. "Background Data" as used in this Article means Data relating to COSSI produced by TBD (or its subcontractor(s)) at private expense prior to or outside the scope of this Agreement.

2. "Data", as used in this Article, means recorded information, regardless of form or method of recording, of a scientific or technical nature (including computer software, computer software documentation and databases). The term does not include data incidental to the administration of this Agreement such as financial, administrative, cost, pricing or management information. The term does not include Subject Inventions included under Article VII.

3. "Form, Fit, and Function" as used in this Article, means Data that describe the required overall physical, functional, and performance characteristics (along with the qualification requirements, if applicable) of an item, component, or process to the extent necessary to permit identification of physically and functionally interchangeable items.

4. "Government Data" as used in this Article means Data that has been delivered to the Government prior to or outside the terms of this Agreement. Disclosure and use of Government Data is governed by the Government’s pre-existing rights in that Data. 

5. "Government Purpose Rights" as used in this Article, means rights to use, modify, reproduce, release, perform, display, or disclose Data to others for Government purposes only.

6. "Government Purpose" as used in the Article, means any activity in which the Government is a party, including cooperative agreements with international or multinational defense organizations or sales or transfers by the Government to foreign government or international organizations, and competitive procurements. Government purpose does not include for commercial purposes.

7. "Limited Rights" means the rights to use, modify, reproduce, release, perform, display or disclose Data, in whole or in part within the Government. The Government may not, without the written permission of the party asserting limited rights, release or disclose the Data outside the Government, use the Data for manufacture, or authorize the Data to be used by another party.

8. "Proprietary Information" as used in this Article means information that embodies (i) trade secrets or (ii) privileged or confidential commercial or financial information. The term does not include information that is otherwise available without restriction to the Government or the public.

9. "Subject Data" as used in this Article, means any Data first produced in the performance of work under this Agreement

10. "Unlimited Rights", as used in this article, means rights to use, duplicate, release, or disclose, Data in whole or in part, in any manner and for any purposes whatsoever, and to have or permit others to do so.

B. Allocation of Principal Rights.

1. This Agreement shall be performed with mixed Government and TBD funding. The Parties agree that in consideration of Government funding, TBD intends to reduce to practical application items, components and processes developed under this Agreement. The Parties agree as follows:

2. Background Data provided to the Government shall be subject to Limited Rights. TBD retains all right, title, and interest in such Background Data. Certain deliverable reports/documentation will incorporate Background Data. The deliverable reports/documentation which will include Background Data are airworthiness substantiation documentation and the Government-only version of the Final Report. (Examples given)

3. The Government shall obtain Government Purpose Rights in certain deliverable reports/documentation as follows: the form, fit and function specification and interface control document will be conveyed with Government Purpose Rights. (Examples given)

4. The Government shall obtain Unlimited Rights in a public version of the Final Report. (Examples given)

5. The following reports, incidental to Agreement administration, will contain TBD proprietary information: Quarterly report, Annual Program Plan Document, and Payable Milestones Reports. (Examples given)

6. To the extent that Government Data is used in the performance of this Agreement, the Government shall retain its preexisting rights in such Data.

C. Marking of Data

1. Pursuant to paragraph B above, any Data delivered under this Agreement shall be marked with the following legend:

"Use, duplication, or disclosure is subject to the restrictions as stated in Agreement DAAH10-XX-9-000X between the Government and TBD".

2. Further, any proprietary information provided during performance of this Agreement shall be marked with the proprietary notice customarily used by TBD to identify data and information this is subject to restrictions regarding disclosure and/or use.

D. Lower-Tier Agreements

TBD shall include this Article, suitably modified to identify the Parties, in all subcontracts or lower-tier agreements, regardless of tier, for experimental, developmental, or research work.

ARTICLE IX: FOREIGN ACCESS TO TECHNOLOGY

Nothing in this Agreement is intended to change the applicability of the International Traffic in Arms Regulation and the Department of Commerce Export Administration Regulation to any disclosure to foreign persons of anything developed under this Agreement. TBD acknowledges its obligation to comply with referenced regulations.

ARTICLE X: CIVIL RIGHTS ACT

This Agreement is subject to the compliance requirements of Title VI of the Civil Rights Act of 1964 as amended (42 U.S.C. 2000-d) relating to nondiscrimination in Federally assisted programs. TBD has signed an Assurance of Compliance with the nondiscriminatory provisions of the Act.

 

ARTICLE XI: EXECUTION

This Agreement constitutes the entire agreement of the Parties and supersedes all prior and contemporaneous agreements, understandings, negotiations and discussions among the parties, whether oral or written, with respect to the subject matter hereof. This Agreement may be revised only by written consent of TBD and the Government Agreements Officer. This Agreement, or modifications thereto, may be executed in counterparts, each of which shall be deemed as original, but all of which taken together shall constitute one and the same instrument.

ARTICLE XII: INSURANCE

None

ARTICLE XIII: GOVERNMENT FURNISHED PROPERTY/GOVERNMENT FURNISHED INFORMATION

A. Certain Government property, information, facilities and services will be required during performance of this Agreement. These Government items may be provided to TBD or made available for purposes of performing work under this Agreement.

1. The following Government property and information will be provided to TBD and upon delivery becomes accountable under this Agreement.

GFP/GFI/GFF





REQUIRED DELIVERY DATE

Documentation of TBD

2. The following Government property, facilities and services will be made available for performance of this Agreement:

Access to one (1) (PLATFORM DESIGNATION) aircraft (tail number to be provided at a later date) no later than TBD. The identified aircraft shall be available through completion of this Agreement.

Government facilities/services necessary to obtain airworthiness release and conduct flight testing to demonstrate and evaluate the COSSI integration/installation on the (PLATFORM DESIGNATION) 

Aircraft spare/repair parts, logistics support, and associated maintenance.

Office space and reasonable utilities during flight testing at various Government locations within the continental United States.

(Examples given)

B. Upon the written approval of the Government Agreements Officer, the Government will provide/make available the aforementioned property, information, equipment, facilities and services. In the event the aforementioned listing of Government required items needs to be modified the Government and TBD IPT Leaders will mutually develop a revised listing.

C. The Government will deliver/make available for TBD, at the time and locations stated in this Agreement, the government-furnished property and information listed in this Agreement.

D. Title to Government-furnished property and information will remain with the Government. TBD will use the Government-furnished property and information only in connection with this Agreement. TBD will maintain adequate property control records in accordance with sound industrial practice and will make such records available to the Government

E. Upon delivery of Government-furnished property to TBD, TBD assumes the risk and responsibility for its loss or damage, except – 

1. For reasonable wear and tear;

2. To the extent property is consumed in performing this Agreement; or

3. As otherwise provided for by the provisions of this Agreement.

F. Upon completing this Agreement, TBD will follow the instructions of the Agreements Officer regarding the disposition of all Government-furnished property not consumed in performing this Agreement or previously delivered to the Government. TBD will prepare for shipment, deliver f.o.b. origin, or dispose of the Government property, as may be directed or authorized by the Agreements Officer. The net proceeds of any such disposal will be credited to the Agreement price or will be paid to the Government, as directed by the Agreements Officer.

G. The clause at section 252.228-7001 of the Defense Federal Acquisition Regulation Supplement (Ground and Flight Risk (DEC 1991)) shall apply to this Agreement except that (1) all references to the "Contracting Officer" shall be deemed to be references to the Government Agreements Officer; (2) all references to the "Contractor" shall be deemed to be references to TBD; (3) all references to the "contract" shall be deemed to be reference to this Agreement; (4) all references to the "Government Property clause" shall be deemed to be references to Article XIII (Government-Furnished Property/Government-Furnished Information); (5) all references to the "Disputes clause" shall be deemed to be references to Article VI (Disputes): (6) all equitable adjustments available under the clause shall be subject to the terms of Article VI (Disputes); (7) the term "aircraft" is defined to mean "helicopter" and (8) the term "flight crew members" is defined to mean pilot and co-pilot only.

ARTICLE XIV: ORDER OF PRECEDENCE

In the event of any inconsistency between the terms of this Agreement and language set forth in the attachments thereto, the inconsistency shall be resolved by giving precedence in the following order: (1) The Agreement, (2) Attachment 1 – Statement of Work (3) Attachment 7 – Security Specification, (4) Attachment 3 – Schedule of Payments and Payable Milestones, and (5) Attachment 2 – Report Requirements and (6) Other Attachments to the Agreement.

ARTICLE XV: TITLE

Title to deliverable hardware will pass to the Government upon completion of the Agreement.

ARTICLE XVI: SECURITY

TBD shall comply with the Security Specification provided as Attachment 7. The use of the DD Form 254 is for administrative practicality and the word "Contract" shall be understood to mean this Agreement. TBD shall provide a copy of any subcontract DD Form 254 issued pursuant to the security requirements of this Agreement to AATD Grants/Agreement Officer.

